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EDITORIAL NOTES 


The contention of certain of the municipalities of this and other 
States, but especially some in the vicinity of New York City, against 
the distribution and reading of the Hearst publications is well based. 
The only surprise is that the Government did not long ago take hold 
of the matter and suppress issues of the New York “Journal” which 
was printing disloyal sentiments against the United States. This 
country dclared war against Germany on April 6, 1917. Previously, 
and from that date forward until the present, while much has been 
printed in the Hearst publications in the way of news on the side. of 
the United States and the Allies, yet, editorially, there were such 
expressions as these: “Every shipment of food and military stores 
from this time on is a blow at our own safety.” “There is no reason 
on earth why these 500,000 English slackers should not be shipped 
direct to the firing line in Flanders before another American boy is 
sent across the seas.” “It is neither necessary nor right that the flower 
of our young American manhood should be sent as a sacrificial offering 
to the RED MOLOCH of slaughter, while England has men enough 
to fight her own battles for many months ahead.” “Thousands of the 
registered fighting men of the country, willing to fight for their own 
country, do not wish to go to France. Give France what she wants, 
when it is so easy to send the willing Roosevelt.” The foregoing are 
only samples. It is true worse things were said in previous years in 
personal attacks upon Secretary of State Elihu Root, Speaker of Con- 
gress Thomas B. Reed, and Presidents Cleveland, McKinley and 
Roosevelt, but in those days there was no Federal law which exactly 
reached the case of the utterance of public libels, and, in any event, 
small attention was paid to what was considered the ravings of a 
yellow and very irresponsible journal. But today the matter stands 
on a different footing. It is certainly unfortunate that the laws of this 
country permit one man of wealth to buy up and own, one after the 
other, a half-dozen or a dozen influential daily newspapers in the large 
cities; in the Hearst instance _in- Boston, Washington, St. Louis, Chi- 
cago, San Francisco, Los Angeles and elsewhere, and use them for his 
own ends, whether it be the demoralization of the patriotism of a 
nation or otherwise. This is what Mr. Hearst has done, and with a 
circulation of many millions, chiefly among the laboring classes, the 
natural and inevitable result of his issues during the war is dis- 
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ing the country in this war for world-wide liberty. But if the Govern. 
ment does not feel called upon to act, the general public can act, and 
the fact that it is doing so in so many places in a very vigorous fashion 
proves the true temper of a thoroughly patriotic and virile people. 





On a subsequent page will be found a list of the municipalities of 
this State which have had local option elections resulting in prohibi- 
tory enactment within those municipalities against the sale of intoxi- 
cating liquors. The number of victories termed “dry” exceed to some 
extent those which are termed “wet,” but we do not have before us 
the exact tally lists of the two results. The list as printed shows 
that up to the first week in June there were at least 20 cities, boroughs, 
towns or villages, and 18 townships voting to be put into the dry 
column. There are said to have been two other municipalities, mak- 
ing forty in all, which have voted dry, and we are informed, although 
not having the full list, that 27 voted wet. This is very much as was 
to have been expected in the State of New Jersey. By the end of 
this year it is more than likely that about two-thirds of the munici- 
palities of the State will have gone dry, and one-third will have decided 
to remain wet. The large cities of Newark, Jersey City, Paterson, 
Elizabeth, Trenton and Camden, not to speak of such smaller ones as 
New Brunswick, Perth Amboy, etc., are far more likely to remain 
“wet” than “dry,” the drinking population in these cities being exceed- 
ingly large and influential. It is not probable that they will be reached 
by any prohibitory law until there is nation-wide prohibition. But 
the smaller and rural or semi-rural communities will generally abolish 
the licensing of liquor places. 





Presumably we must always be prepared for unusual things as 
connected with the class of laborers who, in factories, public utilities, 
etc., unite as a union body to demand something which they do not 
have. For this reason it occasions little surprise that the trolley men 
of the Public Service Railway Company made a demand the first week 
in June upon the officials of that Company, not only for much higher 
wages, which demand may or may not have been justified according 
to circumstances of which we do not have basic knowledge, but that 
no women be employed as conductors on any trolley cars! We have 
not heard of a similar strike against women laborers in the factories 
of the country, but whether it is in public utilities or in factories the 
contention is too Absurd to be seriously considered. There can be no 
doubt that where a sufficient number of good men at proper wages 
can be employed as conductors on trolley cars companies controlling 
the trolleys will secure the men in preference to employing women. 
‘But where the case happens to be otherwise, there is no reason in 
law, equity or good sense why neatly dressed, well-behaved and 
efficient young women should not take fares and pull the bells m 
trolley cars in this country, just as they are now doing in England 
and France and in other portions of the world. Of course no Public 
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Service Company would yield to any such demand, unless temporarily, 
for there is no law now existing, or that will exist, to compel any 
company to hearken to such a proposition. 





The State Board of Education has at last taken its stand, although 
in a somewhat indirect manner, on the subject of the elimination of 
the teaching of the German language in the schools of New Jersey. 
The resolution adopted by it, on or about the first of June, is a recom- 
mendation to the local boards of education to rigidly exclude from 
the schools under their administration “any teaching of any kind, or 
any textbook, magazine, newspaper or publication in any language that 
in any way, either directly or indirectly, tends to establish German 
propaganda or exalts German Kaiserism or Kultur or existing German 
aims and ideals.” The resolution as passed places the Board on record 
as being opposed to the teaching of German in any manner that will 
bring about the discussion of German aims and ideals. We have no 
doubt that the result will be that, for at least the period during the war, 
the German language will be taught in few of the schorls of this State. 





Our boys in France may not be having a good time when they 
are at or near the battle front, but they probably have had not a 
little pleasure out of their contact with the French people and the 
little side humors in which they have indulged. One of the ancedotes 
told of the action of some of them during the late winter months, 
when it was extremely cold throughout all northern France, is worth 
circulating, if only to show that American humor has its ingenious 
and practical side when it seems to become necessary. A correspond- 
ent from abroad thus writes: “One train stopped in front of a small 
railroad station, and six soldiers with cold hands and feet jumped 
from the car and entered the waiting room, in the centre of which was 
a large square coal stove with red-hot sides. One man stood on 
another’s shoulders and disjointed the stovepipe. At the same time 
two others placed poles under the bottom of the stove, lifted it off the 
floor, and walked out of the room with it. They placed it in the horse 
car, stuck the pipe out of one door, and were warm for the remainder 
of the trip. It was the first time in the history of that little village that 
anybody had ever stolen a red-hot stove. The French Government, 
now owning the railroads, made claim against us for 400 francs for 
the stove and 11 francs’ worth of coal in it. Uncle Sam paid the bill 
and was glad to do it.” 





In proceedings brought by the State Department of Health to 
restrain the Chemical Company of America from polluting the Rah- 
way river, Vice-Chancellor Backes, in declining to grant the injunc- 
tion, while declaring the Company would be held to accountability 
should the offense again arise and proof be made that the product 
could be made without such pollution, said, orally: “I am informed 
off the record by counsel that the defendant is manufacturing an ex- 
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clusive war essential for the United States Government on a large 
scale. Its nature has not been disclosed. If in the carrying on of this 
enterprise the discharging of the poisonous waste matter into the 
Rahway river were unavoidable in order that the Government be sup- 
plied, the Court of Chancery would not interfere during the period of 
the War. By that I mean everybody and all businesses at this time are 
bending their efforts in a single direction, and the Court of Chancery, 
of course, in the present crisis, will lend its aid.” 





According to “Case and Comment,” the first decided suit in this 
country concerning burial at sea is Finley v. Atlantic Transport Co, 
(L. R. A. 1917 E, 852), which holds that a steamship company that 
embalms the body of a passenger who dies on a voyage towards his 
home country is bound to transport the body to port and deliver it to 
those entitled to its possession for burial, and is liable in damages in 
case it buries the body at sea. This decision rests on the situation as 
presented by the complaint and demurrer, which was that the body 
was sufficiently embalmed by the carrier to render safe its transport 
to port, and tha:, while in this condition, the day before reaching port 
it was cast into the sea. It would seem clear that, apart from express 
contract, there is no duty to embalm. But in this case, inasmuch as 
the body had been embalmed the Court observes: “At the time of the 
burial at sea the body could have been carried to port without injur- 
ious effect. Had the steamship been passing through the harbor of 
New York and approaching its dock, it could scarcely be said that the 
defendant would be justified in casting the body into the water, from 
whence it could not be reclaimed, thereby depriving the next of kin of 
the solace of giving the body a decent burial on land.” The Court 
further remarks: “The plaintiff had a legal right to the possession of 
the body for burial, and any unlawful interference with that right was 
an actionable wrong. The right preserved to the plaintiff was a con- 
mon-law right, and the direct and proximate consequence of an actior- 
able wrong is a subject for compensation. Whenever there is a breach 
of a contract or the invasion of a legal right the law infers some dam- 
age.” Evidently one cannot glean from this decision whether a steam- 
ship company is actually under any obligation to embalm the remains 
of a passenger at sea, and to bring the body to port. The practice !s 
often otherwise, and this has been a matter for deep grief on the part 
of the friends of the one buried at sea, as well as of his or her fellow- 
passengers. Probably, without any special statutory enactment 4 
steamship captain may do very much as he pleases in such a case, 
especially when he is far from port. 





The State has lost a faithful, useful and superior public servant 
the resignation of Mr. Ralph W. E. Donges, of Camden, from the State 
Public Utilities Commission, and one that may be felt in a variety of 
ways. He had been commissioned Lieutenant Colonel in the National 
Army and was, therefore, obliged to resign his State office. His sut 
cessor, ex-Senator John W. Slocum, of Monmouth county, has ol 
best wishes for an equally successful and influential public service. 
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EDITORIAL NOTES. 


In the case of an attorney against the Public Service Railway 
Company, decided by the Court of Errors and Appeals on March 14 
last, it was held, Mr. Justice Garrison rendering the opinion, that the 
Attorney’s Lien Act of 1914 (P. L. 410), does not support a judgment 
for an attorney’s compensation, given against the party with whom 
his client has settled, for a sum that is in excess of the total sum of 
such settlement; and, further, that such compensation cannot be de- 
termined in a summary proceeding. The action was a suit for dam- 
ages in the District Court, for personal injuries, and was settled by the 
parties themselves by the payment of $30 by the defendant to plaintiff. 
The attorney of the plaintiff then petitioned the District Court that 
he be awarded for his services a sum of not less than $100 against the 
defendant, and this amount was adjudged to him by the District Court. 
The Supreme Court, on appeal, vacated the judgment without decid- 
ing upon the correctness of the procedure, and upon a basis which did 
not receive the approval of the Errors and Appeals, although the 
latter also concurred in reversing the judgment of the District Court. 
In rendering the opinion Mr. Justice Garrison almost facetiously ob- 
serves that “a lien, being in its essence a right to retain something, 
the notion that it can be more extensive than the thing that is to be 
retained belongs to a topsy-turvy world where streams rise higher 
than their sources and a part is greater than the whole.” The opinion 
then continues: “Technically considered the situation is this: The 
statute of 1914 creates a new remedy for the enforcement of an old 
right. The new remedy is the lien given by the statute upon the 
client’s cause of action, suit, claim, or counterclaim, and any verdict, 
report, decision, decree, award, judgment, or final order and the pro- 
ceeds thereof. In the present case the only things thus enumerated 
to which the lien attaches are the client’s ‘cause of action, suit, and 
claim.’ Subject to the attorney’s lien these choses are the property of 
the client to deal with as he will, provided he be guilty of no fraud. 
Among other things he may determine his cause of action, and liqui- 
date his claim by a settlement with his adversary. This does not 
unhorse the attorney’s lien for compensation. What it does is to place 
a maximum valuation upon the subject of the lien beyond which the 
remedy given by this statute does not purport to go. Whenever, there- 
fore, a judgment for the attorney’s compensation is given against the 
party with whom the client has settled for a sum that is in excess of 
the total sum of such settlement, such judgment is necessarily with- 
out support from the statute.” 





It is, to say the least, unfortunate that the Supplement to the 
Compiled Statutes of our State, published under the authority of the 
Legislature in 1915, and brought out in 1918, should only contain the 
statutes from 1911 to 1915. It is presumed the reason is that the 
printing of the work was begun in 1916, but, even so, it would seem 
as if the statutes for that particular year should have been included. 
However, we must be thankful for having in one work the laws passed 
during the first five years succeeding the publication of the Compiled 
Statutes. The efficiency of the Supplement is, of course, much dimin- 
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ished by the fact that most of the Acts published in this Supplement 
concerning cities and other municipal corporations, as well as those 
upon roads, bridges, counties, fire and police, etc., were repealed in 
1916, 1917 and 1918. In an Appendix the repealers of 1916 and 1917 
are noted, and this will prove helpful to users of the volume who will 
take the trouble to annotate the work. The book is well printed, and 
has the advantage over the Compiled Statutes of uniformly giving the 
dates of approval of the various Acts. A hasty examination of the 
volume indicates that the compilation is well prepared, and we con- 
gratulate the compiler, Mr. Besore, an attorney, now of the city of 
Trenton, and of ten years’ standing, on his successful completion of a 
really difficult and necessarily exhausting task. 





The well-known case of Hulley v. Moosbrugger on the subject 
of the responsibility of an employer for the death of an employé 
when the injury resulted from horseplay, or skylarking, seemed to us 
to quite settle that in such a case the employer is not liable under 
the Workmen’s Compensation Act, and this, to quote the words of 
the opinion, “whether the injured or deceased party instigated the 
occurrence or took no part in it; for, while an accident, happening in 
such circumstances, may arise in the course of, it cannot be said to 
arise out of the employment.” (See full opinion of Court of Errors 
and Appeals, by Chancellor Walker, in 39 N. J. L. J. 40). It appears, 
however, that in a subsequent case of McNeil v. The Mountain Ice 
Co., where two employés of the Company, one a lad of fifteen years 
and the other a boy of nineteen years, got into a sort of horseplay, 
and finally a scuffle, and afterward the younger boy cut the older 
one a blow on the side of the head with an ice pick, fracturing the 
scull, compensation was awarded in the trial Court against the em- 
ployer. The Supreme Court affirmed the judgment, by endeavoring 
to distinguish it from the case of Hulley v. Mossbrugger. But the 
Court of Errors and Appeals has now reversed the Supreme Court, 
holding that the later case was not to be distinguished from the 
earlier case. The opinion in this second case was also written by 
Chancellor Walker, and is to be found in 103 Atl. Rep. 184. The 
opinion was filed on March 7th, last. 

wy 





During his term of office Judge Salmon, of Morris county, filed 
many Opinions and memoranda in what may be termed, for the most 
part, minor cases, but involving matters of practice and construction 
of statutes which sometimes puzzle younger members of the Bar. 
Some of these were appealed cases from the Common Pleas and some 
matters arising in the Quarter Sessions or Special Sessions. The 
Journal has secured many of these opinions and will print them from 
time to time as we find room for them, beginning with this number. 
The Judge made an unuswally fine record in his county, and many 
regret that because of it he was not continued upon the Bench. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In Re Hanover Water Co. Application made by the Hanover 
Water Company for approval of an ordinance of the township of New 
Hanover, which granted permission to the Water Company to use 
streets lying west of Wrightstown and contiguous territory in Bur- 
lington county, for the purpose of laying pipes, etc., in order to supply 
Wrightstown with water. The Board found certain objectionable 
clauses in the ordinance and did not approve it because, first, the 
provision in the ordinance respecting the approval of the Commission 
applied only to the maximum charge and did not relate to rates, but 
rather limited the power of the Board as to rates; second, the pro- 
vision relating to free service was in violation of section 18 (d) of 
the Public Utilities Act of 1911; third, because the provision in the 
ordinance conferred on the Company exclusive permission within 
the territory covered, which “exclusive grant or franchise would 
seem in itself to give to the Company a monopoly within the territory, 
regardless of the character and quality of service afforded.” Report 
dated April 9, 1918. Mr. Ward Kremer for Petitioner. 


In Re West Monmouth Water Co. The Company asked for 
approval for an issue of $2,000 of its capital stock, and $5,500 of its 
first mortgage bonds, to reimburse its treasury for expenditures for 
capital account made prior to filing its petition. The Board approved 
an issue of $2,000 of capital stock, and $4,000 of first mortgage bonds. 
Report dated April 16, 1918. Mr. William J. Lansley for the Com- 
pany. 

In Re Middlesex Water Co. The Company petitioned for the 
approval of an issue of common stock to the par value of $125,000, 
it being in the nature of a stock dividend. The Board withheld its 
approval because of its previous ruling (Supplement to Conference 
Ruling 18, adopted Sept. 28, 1914), the Company not having furnished 
to the Board a complete detailed enumeration of its property and 
appraisement in writing, and evidence in support thereof. Report 
dated April 22, 1918. 


Bentley vy. Plainfield Union Water Co. Informal complaint made 
by J. C. Bentley against the Company that charges for water used 
by the complainant for certain street paving and curbing were exces- 
sive. Petitioner had a contract for certain paving and curbing in 
Plainfield, the performance of which required the use of water. The 
Company submitted a water rate and work was started, but without 
actual written contract. There was some dispute as to the facts. The 
Board was of the opinion that there was not sufficient evidence to fix 
rates that would apply to the service in question. “If the reasonable- 
ness of the rates is challenged, it should be upon proper application, 
and after due hearing and the submission of the necessary proofs. 
The Board is without power to order reparation, even if it determines 
that existing rates are unjust and unreasonable. The only matter at 
issue is, has the Company made a proper charge in accordance with 
existing rates for service given, and has it a right to refuse to furnish 
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petitioner with water until such charges are paid?” It was held that pro 
the Board had no authority to issue a restraining order; that the mu 
rule of the Company that it had the right to shut off water when bills Noi 
remained unpaid for thirty days was reasonable. The petition was We 
dismissed. Report dated April 23, 1918. Mr. C. McKay Whittemore stre 
for Complainant. Mr. Foster M. Voorhees for Respondent. Mr. L, fifte 
Edward Herrmann for the Commission. = 
a 

In Re Berkeley Township. The Township Committee of Berke- Ht 


ley township, on January 15, 1916, by petition, asked for permission 
to have Beechwood Boulevard (which, with other streets, had been 


accepted by the township as a public road) extended across the junc- own 
tion of the tracks of the Philadelphia and Long Branch R. R. with a 


the tracks of the Toms River and Waretown branch of the New Jersey , 
Southern R. R. (operated by the New Jersey Central). On August =. 
8, 1916, a supplemental petition was filed, setting forth some alter- cont 





natives of action on the part of the Board. Answers were filed by extel 

the Railroad Companies, and, later, proceedings were continued in there 

the name of the Borough of Beechwood, which had been formed out —_ 

of the township. The Board held that the proposed crossing was not Com 

necessary and would be dangerous; that crossings should be main- =e, 

tained at other suggested places. Petition denied. Report dated + 2 

April 30, 1918. Mr. James A. Butler and Mr. J. Haviland Tompkins lutel, 

for the Borough. Mr. William A. Barkalow for C. R. R. Co. of N. J. ™ * 

Mr. Alan H. Strong for Penna. R. R Co. Mr. L. Edward Herrmann times 

for the Board. — 

perm 

In Re Delaware River and Bridge Co. Application by the Com- In th 

pany, a corporation of Pennsylvania and New Jersey, for approval hesit 

of a lease dated March 13, 1918, of its railroad, bridge, property and elect 

franchises to the Pennsylvania R. R. Co. for 999 years from April 1, very 

1918. The Board held that the lease contained practically “the same servic 

terms and provisions which were closely scrutinized and criticized when 

by this Board in the lease in the case of application of West Jersey ing a 

and Seashore R. R. Co. for approval of lease to Pennsylvania R. R. The | 

Co.” (P. U. Rep., Vol. 2, p. 46), the determination in which was practi 

2 ah affirmed by the State Supreme Court (85 N. J. L. 468). It drew a ably | 
wet distinction between the cases, however,,and approved the lease. Re- Repot 

4: 4 i port dated May 1, 1918. Mr. Charles E. Gummere for the Company. liam } 
Biitiie! North End Improvement Association of Elizabeth v. The Public C 
See Ely Service Ry. Co. Petitioner alleged that respondent failed to furnish comp] 
YA Pee safe and proper service on the “Union Line” and the “Newark and ensacl 
pd! Elizabeth Line” of its electric railway in the city of Elizabeth, and Nov. 1 

i | | ewe failed to maintain its equipment in proper condition to do so. After beginr 
ah} ie testimony and hearing, the Board held that the Respondent’s failure some 
EE Be was shown, and directed: 1. That certain repairs to tracks should contra 
) wae be made on or before Sept. 1, next. 2. That it should maintain 4 inadeq 
lah minimum temperature of 45 degrees F. above zero on all cars operated recitin 
j ib within the city of Elizabeth over the “Union” and “Newark-Elizabeth the te: 
1} Line.” 3. That such cars must be maintained in a safe, clean and respon 
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proper condition. 4. That the schedules on such lines in Elizabeth 
must be regularly maintained. 5. That there must be operated from 
North Broad street and the city line through North Broad street to 
West Jersey street, thence over West Jersey street to West Jersey 
street and the city line and return, a local service of not more than 
fifteen minutes headway from about 6.30 a. m. to about 6.50 p. m., 
such service to be independent of the regular service. Report dated 
May 1, 1918. Mr. G. Bartram Woodruff for Petitioner. Mr. L. D. 
H. Gilmour for Respondent. 


J. D. Seals v. New Jersey Power and Light Co. Complainant 
owns a house in Kenvil, about 130 feet from the Company’s line. In 
1917 he was promised electric service by the Company’s General 
Manager; his house was completely wired for electric lighting; and 
on September 1 he requested service. Early in 1918 he signed a 
contract for the desired service. The Company still refused to make 
extension unless complainant paid the cost, with a stipulation that 
there would be a refund in instalments at the rate of 50% of the annual 
revenue derived from the extension. Cost estimated at $90. The 
Company had recently “taken the position that it will make no exten- 
sion, large or small, unless the extension is financed by the person 
or persons desiring it.” The Board said: “Such a position is abso- 
lutely indefensible. It is generally recognized that extensions involv- 
ing considerable sums of money ought not to be made during war 
times and at war prices without careful consideration and proper 
regard for the financial ability of the utility, but a utility cannot be 
permitted to refuse to make any extension save on its own terms. 
In this proceeding the testimony shows that the Company has not 
hesitated to spend large sums of money for the purpose of generating 
electric current for the Wharton Steel Company, with whom it has 
very profitable contracts. It would seem that when the contract for 
service is unusually attractive it has no difficulty in financing it, but 
when an extension involving the small sum of $90 is required, afford- 
ing a return of between 6 and 8 per cent. net, it is not interested.” 
The Board determined that the desired extension was reasonable and 
practicable and that the financial condition of the Company reason- 
ably warranted the expenditure; and it made an order accordingly. 
Report dated May 7, 1918. Petitioner appeared in person. Mr. Wil- 
liam Buchsbaum for Respondent. 


City of Hoboken v. Hackensack Water Co. Complainant filed 
complaint alleging that, by agreement in writing, between the Hack- 
ensack Water Co. and the Mayor and Council of Hoboken, dated 
Nov. 15, 1881, the Company agreed to supply the city for fifteen years, 
beginning Nov. 1, 1882, with a “sufficient supply of pure and whole; 
some water for all purposes,” etc.; that there were extensions of suc 
contract; that, recently, the supply and water pressure had become 
inadequate. The report of the Board is a lengthy one of twelve pages, 
teciting much of the complaint and answer, and giving a resumé of 
the testimony. The Board, in its report, held that the facilities of the 
tespondent in general had been sufficient, and did furnish petitioner 
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with safe and adequate service, as required by law, and that, while 
its facilities failed during December, 1917, and January, 1918, it was 
because of weather emergency, and, among other recommendations, 
was that of directing the attention of the municipality to the policy 
of metering water. The petition was dismissed. Report dated May 
21, 1918. Mr. John J. Fallon, Mr. H. L. Allen and Mr. William A. 
Kavanagh for Complainant. Mr. William M. Wherry and Mr. H. L. 
DeForest for Respondent. 





RECENT AUTOMOBILE DECISIONS IN OTHER STATES. 


The driver of an automobile who has invited a guest to ride with 
him is held not absolved from responsibility for negligence or impru- 
dence in the Louisiana case of Jacobs v. Jacobs, L. R. A. 1917 F, 253, 
merely because he is performing a gratuitous service or favor to his 
companion. 


The owner of an automobile is held liable in the Alabama case of 
Gardiner v. Solomon, L. R. A. 1917 F, 380, for injury inflicted on a 
pedestrian by his adult son in the use of the machine under circum- 
stances where the doctrine of respondeat superior would not apply, if 
the son was, to the knowledge of the owner, incompetent to handle 
the machine with safety. 


A municipal corporation is held liable, in the Massachusetts case 
of Kelleher v. Newburyport, L. R. A. 1917 F, 710, for injury to a 
bystander by the skidding of a carefully driven automobile due to the 
unreasonably slippery condition of the pavement because of the oil 
placed thereon by the municipality. 


A motorman operating an electric street car is held negligent in 
the Maine case of Foster v. Cumberland County Power & Light Co. 
L. R. A. 1917 E, 1044, in failing to reduce his speed to the lowest pos- 
sible rate or stop when he is blinded by the light of an approaching 
automobile so that he can see nothing ahead of him. 


Negligence on the part of the driver of an automobile is held not 
imputable to his guest in the car in the ‘Louisiana case of Jacobs v. 
Jacobs, L. R. A. 1917 F, 253, nor does one who accepts an invitation 
to ride in an automobile thereby engage in such a common enterprise 
or joint venture with the driver that neither would be liable to the 
other for an act of negligence. 


As a general rule, it is the duty of the driver of an automobile to 
maintain a speed sufficiently slow and to have such control of his car 
that he can stop within the distance in which he can plainly see an 
obstruction or danger ahead. But that rule, it is held in the Louisiana 
case of Jacobs v. Jacobs, L. R. A. 1917 F, 253, does not apply to a case 
where a dangerous situation which the driver of the automobile had 
no reason to expect suddenly appeared immediately in front of the cat. 
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RECENT WORKMEN’S COMPENSATION DECISIONS. i7t 


A person who drives so dangerous a machine as an automobile 
through the principal street of a large city upon a bright, dry day, and 
who sees, at a distance of 150 feet in front of him, two boys, aged ten 
and twelve years respectively, trailing in a soap box wagon behind an 
ice wagon should take such precautions in his driving, it is held in 
Albert v. Munch, L. R. A. 1918 A, 240, as that, in no event or situation 
conceivable to an intelligent man, will he run over and kill the boys. 





RECENT WORKMEN'S COMPENSATION DECISIONS IN OTHER STATES. 
Pneumonia contracted by a member of the fire department from 
becoming wet in the performance of his duties is held not to result 
from an accident, within the meaning of the Workmen’s Compensa- 
tion Act, in the Michigan case of Landers v. Muskegon, L. R. A. 1918 


A, 218. 


An injury to a workman in a dyehouse in attempting to crawl 
over dye tubs to open, for precuring fresh air, windows which his 
master had nailed down for the purpose of preventing such act by 
employés, is held not to arise out of his employment within the mean- 


ing of the Workmen’s Compensation Act, in Re Borin, L. R. A. 1918 
A, 217. 


An injury to a salesman whose duties require him to travel about 
the country on cars and call on customers, caused by slipping on ice 
in the street when waiking to the place where he expected to board a 
car from a customer’s residence, is held not to arise out of his employ- 
ment within the meaning of the Workmen’s Compensation Act, in Re 
Donahue, L. R. A. 1918 A, 215. 


Injury to an employé riding on a wagon loaded with tools for 
digging post holes, which service he is to perform, by the accidental 
discharge, by a jolt of the wagon, of a gun belonging to a fellow 
employé and placed on the wagon with his employer’s consent, to 
enable such employé to hunt after working hours, is held not to arise 
out of the employment, within the operation of the Workmen’s Com- 
pensation Act, in the California case of Ward v. Industrial Acci. Com- 
mission, L, R. A. 1918 A, 233. 


A clerk in the auditing department of a railroad who is traveling 
under orders to check up the accounts of an agent at a station on the 
toad is held in the California case of Northwestern P. R. Co. v. Indus- 
tal Acci. Commission, L. R. A. 1918 A, 286, not to be acting in the 
course of his employment within the meaning of the Workmen’s Com- 
pensation Act in leaving the train when it injures a passenger attempt- 
ing to board it, even though he intends to aid in caring for the injured 
man if called upon to do so, so as to be entitled to compensation if 
injured when attempting to re-enter the train. 
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STATE v. BARNES ET AL. 





(Morr'‘s Quarter Sessions, June 23, 1916). 
Criminal Proeedwre—Bill of Particulars in Matter of Indictment—Requisites of an India. 
ment— Disorderly House. 
Case of The State against Luther Barnes and Frances Barnes, 
Defendants. On indictment for keeping a disorderly house. 


Mr. Charlton A. Reed, Prosecutor of the Pleas. 
Mr. Elmer W. Romine for Defendants. 


SALMON, J.: The question arises whether, pursuant to notice, 
the Court should order a bill of particulars furnished the defendants 
specifying certain matters mentioned in the notice as reference to it 
will appear. 

The first demand is that the State specify the day or days upon 
which the State intends to rely on the trial of the above entitled indict- 
ment. The indictment lays the time on the first day of January, 1915, 
“and on divers other days and times between that day and the day of 
the taking of this inquisition,” which seems to be an answer to the 
demand made. 

The second requirement is that the State specify all the names of 
the persons to whom it is alleged the defendants sold liquors, and the 
date or dates when the same was sold. 

The third requirement is that the State specify with particularity 
what other charges the State intends to prove respecting the defend- 
ants in the charge of a disorderly house, other than the sale of liquors, 
and the date or dates when committed, “and the names of the parties 
participating in the alleged disorderly acts.” 

The fourth demand is that the State specify under which count 
in the indictment the State intends to rely. 

The case of the State vy. Pennsylvania R. Co., 87 Atl., 86, is author- 
ity for holding that “the indictment should be sufficiently specific in 
its charges to enable the defendant to prepare his defense ; otherwise 
a bill of particulars will be ordered.” 

There are certain requisites of an indictment, namely, that it 
should be presented to a Court having jurisdiction of the offense 
stated therein, and that it must allege specifically that the crime was 
committed within the Court’s jurisdiction. Further, it must appear 
that the indictment has been found by the grand jury of the proper 
county, and further that the indictment has been found a true bill and 
must be signed by the foreman of the grand jury, and again it must be 
framed with sufficient certainty. An indictment should set out the 
material facts charged against the accused, but not the evidence by 
which they are to be proved; the charge must contain a certain de- 
scription of the crime or misdemeanor of which the defendant is ac- 
cused and a statement of the facts by which it is constituted, so as t0 
identify the accusation; however, the indictment need not specify the 
statute on which it is founded. 

The formal requisites of an indictment are that the venue must be 
laid in the proper county; the presentment should be formally & 
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pressed ; the name of the defendant must be properly stated ; the names 
of third persons, when it is necessary to mention them, must be done 
with certainty, in order to sufficiently inform the defendant who are 
his accusers; the offense should be described substantially by stating 
the circumstances in order to show the nature of the crime charged. 
The case of Haase v. State (53 N. J. L. 34), holds: “If an indictment 
presents with reasonable certainty all the facts necessary to render 
the offense judicially apparent, it should not be quashed.” 

It is held in the case of State v. Spear (63 Law 179), that: “In an 
indictment for an offense, whether created by statute or otherwise, 
the facts constituting such offense must be set out with clearness and 
certainty sufficient for identification, in order that the accused may 
meet the charge intelligently and may be able to plead a conviction or 
acquittal in bar of any subsequent proceedings.” 

Section 33 of the Criminal Procedure Act (Comp. Stat. 1831), 
provides that no indictment shall be held insufficient, among other 
things, for omitting to state the time at which the offense was com- 
mitted, in any case where time is not the essence of the offense, nor 
for stating the time imperfectly. 

The case of Ketline v. State (59 Law 468), holds: “1. The statu- 
tory provision that no indictment shall be held insufficient for omit- 
ting to state the time at which the offense was committed, where time 
is not of the essence of the offense, is constitutional. 2. Under that 
statute an indictment which does not state any time for the commis- 
sion of the offense charged, may, nevertheless, be sustained.” 

An inspection of the indictment reveals the fact to be that there 
is a time specified upon which the indictment charges the offense or 
offenses in question. The indictment further specifies the names of 
six individuals to whom it is charged defendants did sell and caused 
and knowingly permitted to be sold certain liquors, &c., “without a 
license for that purpose first had and obtained.” 

The charge respecting the keeping of an ill-governed and dis- 
orderly house appears to be complete and sufficient. Inasmuch as 
each count of an indictment is an indictment in itself, it may be pre- 
sumed that the charges as preferred by the grand jury were framed 
in this view. At all events, at this stage of the proceeding, there is no 
duty of the State to elect upon which count or counts it intends to rely. 

After a consideration of the reasons advanced by defendants, the 
conclusion is reached that there is not sufficient substance, merit or 
force in those reasons to order that a bill of particulars be furnished 
respecting the charges alleged and particularly set forth in the indict- 
ment. Therefore the motion is denied. 





Compensation for services rendered by a wife outside of the 
home of her husband, with whom she is living, such services not being 
in the discharge of her household or domestic duties, and not in in- 
terference therewith, is held recoverable in an action therefor in her 
own name and for her own use, in Bechtol v. Ewing, L. R. A. 1917E, 
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TAYLOR v. BEAUMONT ET AL. 


' (Morris Common Pleas, August 20, 1917). 


Poor—Jurisdiction—Complaints and Conviction not Aceording to the Statute—Legal 
Settlement 


Case of George Taylor, Prosecutor, against Samuel J. Beaumont, 
Overseer, Etc., and Griffith B. Humphrey, Justice of the Peace, Etc. 


Mr. James H. Bolitho for the Prosecutor. 


SALMON, J.: In order that jurisdiction may be acquired, the 
“overseer of the poor of the township or city within which any such 
husband or father or mother resides, or the overseer of the poor of the 
place of legal settlement of such husband or father, or mother, or the 
overseer of the poor of the township or city where the wife or other 
family reside at the time of desertion,” shall make complaint “before 
any magistrate of the county where said disorderly person resides or 
the place of his or her legal settlement, of the place where his wife or 
other family resides,” (P. L. Laws 1911, p. 117). 

The complaint alleges that said “wife and child became charge- 
able to the Township of Hanover,” but says nothing of the residence 
of either husband, father, mother, wife or other family, nor does it 
mention the legal settlement of anyone. The same may be said of the 
transcript from the docket of the Justice, which, in this case, is pre- 
sented as the record of conviction. Said conviction shows no evidence 
from which either the residences of the parties, or any of them, may 
be learned, nor of the place of legal settlement of the prosecutor herein. 

The initial question arises as to whether the complaint, in the 
absence of stating the residence of the prosecutor, and also of the 
“wife or other family,” can be said in effect to state the legal settle- 
ment of “such husband or father,” in this case, the prosecutor. 

In Decker v. McLorinan, 42 Law 413, it was held that: “In pro- 
ceedings under Section 5 of the Act concerning disorderly persons, the 
complaint ought to show the residence of the deserting husband or 
father.” Therein it was also stated that: “The complaint states that 
the family were likely to become chargeable to the city of Newark, 
wherein the complaint was made. But this is not sufficient. The 
statute places the jurisdiction at the place of residence, and not the 
place of settlement of the husband and father.” 

The statute now, however, places the jurisdiction, as hereinbefore 
shown, before a magistrate “where said disorderly person resides of 
the place of his or her legal settlement, dr the place where his wife or 
other family resides.” This being so, does the allegation that the 
“wife and child became chargeable to the Township of Hanover,” 
amount in substance to stating the legal settlement of the prosecutor? 
Apparently not, in view of the clause of the Act entitled “An Act for 
the settlement and relief of the poor (Revision of 1911),” P. L. 1911, 
p. 390, which reads: “A settlement, within the meaning of this Act, 
shall be such municipality from which a poor person is entitled to be 
relieved and maintained.” Then, after describing the several ways 10 
which a legal settlement may be acquired, on page 394, it is said: “If 
he has not acquired a settlement in any municipality in which he shall 

become poor, sick or infirm, he shall be supported and relieved by the 
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overseer of the municipality where he may be found, and the expense 
of such support and relief shall be borne by such municipality.” 

Therefore such a person without a legal settlement could very 
well become “chargeable” or have a “wife and child” who have become 
“chargeable” to such a municipality in which he or they “may be 
found,” and in which neither shall have a legal settlement. In this 
view, the jurisdictional term of the statute, namely, “place of legal 
settlement,” is not interchangeable or synonymous with “chargeable 
to” a given named municipality. 

“In special statutory proceedings, everything necessary to give 
jurisdiction must be shown.” Bergen Turnpike Co. v. The State, 25 
Law 554. State v. Williamstown and Good Intent Turnpike Co., 24 
Law 557. 

“The omitting to state any matter necessary to give jurisdiction, 
it is well settled is matter of substance, and not amendable.” Over- 
seers of Princeton v. Overseers of South Brunswick, 23 Law 169. 

Without disposing of the additional contention that it is essen- 
tial that the record of conviction show evidence that established the 
element of “legal settlement,” it is enough to say that the petition 
ought to prevail, and that the proceedings be set aside for the reason 
that it does not appear that the magistrate acquired jurisdiction in the 
premises, and, therefore, the proceedings are hereby set aside and for 
nothing holden. 





STATE v. McGLYNN. 


(Morris Quarter Sessions, October 1, 1917). 
Criminal Procedure— Petition Avering Innocence after Verdict of Guilty by Jury—Peti- 
tion Dismissed. 

Case of the State against Edward McGlynn. On petition for re- 
sentence. 

SALMON, J.: The petition, verified by petitioner’s attorney, 
avers the innocence of petitioner of the crime of which the jury found 
him guilty, and alleges, further, a miscarriage of justice. A distinct 
general recollection of the evidence is in decided favor of both the pro- 
priety and the justice of the verdict rendered by the jury. 

The maximum penalty prescribed by statute is fifteen years in 
the State prison at hard labor, and fine of two thousand dollars. In- 
stead of a commitment to the State prison and fine, petitioner was 
committed to the Reformatory, according to statute, upon a sentence 
not fixed or limited. He may, under statutory authority and regula- 
tions, be discharged therefrom by the Board of Commissioners thereof. 
So far as the present petition is concerned, the allegation of the peti- 
tion that the petitioner should “be once more whitewashed,” whatever 
true significance that term may have, should not be countenanced by 
the action of the Court in the matter of a new sentence or suspension 
thereof, and the matter should not be taken out of the operation of the 
lav which grants to the Board of Commissioners the power of parole. 

The petition, upon its prima facie exhibition of alleged facts and 
averments, should be dismissed; therefore the prayer for re-sentence 
made therein is accordingly denied. 
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STATE v. SHULTZ ET AL. 


(Morris Special Sessions, December 7, 1917). 
Criminal Procedure—Malicious Mischief—Motion to Open Judgment—‘‘ Wilfully” 
“‘Maliciously’’ Defined. - 
Case of the State against Joseph Shultz and LeRoy Kohl, on 
charge of malicious mischief. 


SALMON, J.:/ The defendants were tried August 5, 1914, and 
found guilty of the charge that they “did wilfully and maliciously 
/ break and destroy the windows and doors and other parts of the build. 
___ing,” describing the premises. 

A motion to open and vacate the judgment and grant a new trial 
was duly made and denied, deferring sentence, however, awaiting 
the result of certain civil proceedings incident to the circumstances 
out of which the criminal charge developed. The original motion 
was renewed and after argument is now disposed of as follows: 

The statute provides under the caption of malicious mischiei, 
that “any person who shall wilfully or maliciously break or destroy 
the windows or doors, or other part or parts, of any dwelling house, 
or other house or building,” etc., “with intent to injure any person, 
shall be guilty of a misdemeanor.” (Comp. Stat. 1788). 

The evidence showed that the entrances to the building in ques 
tion had been closed with planks nailed thereon, and that the defen¢- 
ants had removed the planks but had not damaged the building; the 
evidence also showed that the defendants were without title to the 
premises; but it also appeared that there was some color of a right 
in them to the possession thereof, and that the entry of the property 
was not for the purpose of causing any loss to another or with wanton 
disregard of the owner’s rights, notwithstanding there was some evi: 
dence of willingness to take a chance and exhibition of a spirit of 
defiance. 

Under these circumstances, the question arises whether the 
judgment should stand on the basis of a violation of the statute quoted 

Malicious mischief, as defined by Blackstone, and for which a 
indictment will lie, is “an act done or injury to the property of another, 
done not animo furandi or with intent to gain by another’s loss, but 
either out of a spirit of wanton cruelty or black and diabolical 
revenge.” (4 Black. 243). 

Our statute uses the words “wilfully or maliciously.” Wilfully, 
as employed in a statute punishing malicious mischief, has been held 
to import more than voluntarily or knowingly, and to mean with evi 
intent or legal malice, or without reasonable grounds for believing 
the act to be lawful. Malice is an essential ingredient of an offenst 
of malicious mischief. As distinguished from the meaning attributed 
to “maliciously” as ordinarily employed in criminal statutes, 4 
equivalent to wrongfully, intentionally, and without just cause 
excuse, the word has been held in many statutes directed against tht 
unlawful destruction of property to have a restricted meaning peculiat 
to such statutes, implying that the act to which it relates must havt 
resulted from actual ill-will or revenge. 
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In order that the offense of malicious mischief may be perpetrated, 
it is necessary that there be injury to property ; but since the statutes, 
as a rule, punish either the destruction or injury of property, it is not 
necessary that the property be entirely destroyed. (25 Cyc. 1676- 
77-78). 

In the case of The State v. Burroughs (7 Law 510), it was held 
that an indictment will not lie for taking up and removing a corner- 
stone in the boundary line between A and B, with intent to injure 
and endamage the said B, and it is therein remarked that “the offense 
charged is exclusively a private injury, and in no way concerns the 
public farther than any other private wrong.” 

That was a case under the common law, and it was held there 
that, even with the element of intent to injure and damage there 
charged, the violation was not such as to be determined a public 
offense. 

Our statute embodies the words “with intent to injure any 
person,” and thus the elements of malice or wantonness are empha- 
sized. It is essential that more than a mere trespass be involved, and 
that there be shown something which evinces actions or at least an act 
of moral turpitude. This latter ingredient seems absent in the evi- 
dence in this case, and, therefore, leads to the conclusion, on a review 
of the testimony, that the proof does not show that the act complained 
of was done wilfully or maliciously and with intent to injure any 
person. 

The judgment will accordingly be opened and vacated, and a new 
trial granted to the defendants. 





MOYER v. MORFEY. 


(Morris Common Pleas, November 17, 1916), 


Appeal from Justice of the Peace—Bond—Nonsutt. 


Case of Edward H. Moyer, Plaintiff and Appellee, against 
Thomas W. Morfey, Defendant and Appellant. On contract. 


Mr. William N. Beach for Plaintiff and Appellee. 
Mr. Richard Fitzherbert for Defendant and Appellant. 


SALMON, J.: Motion for dismissal was made and urged because 
of alleged insufficiency of the amount of the bond. Defendant made 
a motion that he be allowed to perfect his appeal by filing a new bond. 
Action on both motions was reserved. Plaintiff's case was put in, 
one witness and plaintiff being sworn and certain exhibits admitted 
in evidence. 

At close of plaintiff’s case, a motion was made for a nonsuit, 
because of alleged discrepancy between pleadings (allegations of state 
of demand) and proof. By consent of the parties action upon this 
motion was reserved so that the Court might have before it the entire 
case at the then hearing, and thereupon defendant put in his proof, at 
the close of which the case was submitted. . 








178 THE NEW JERSEY LAW JOURNAL. 


Disposing of each branch in its order, the motion to dismiss 
rey 


should be denied. 
Motion to be allowed to perfect his appeal by filing a new bond be 














should be granted, resting upon authority of statute as found in was 

Comp. Stat. 3007, par. 83. (P. L. 1903, p. 277) as follows: “The ye 

Court of Common Pleas may permit the appellant to substitute a pa) 

new appeal bond in the place of the appeal bond filed and sent up by lar: 

the Justice.” cae 

Nonsuit should be refused, the proof submitted by plaintiff being ron 

sufficient to raise a question of fact, notwithstanding the apparent the 

distinction between the allegations of the state of demand being ase 

for “goods,” etc., “furnished,” and the proffered method of proof, to par 

wit, by portions of records which plaintiff contends are equivalent to soe 

a book of account. pg 

The case then rests upon the merits, and the question of liability ft 

must depend upen the plaintiff showing by a fair preponderance of a 

evidence that the defendant is his debtor. The evidence is not satis- the 

factory in this respect. The testimony and exhibits in the case are not 

of the quality and quantity going to the question of liability as to a 

enable the Court to say that the plaintiff has discharged his burden ape 

of showing by the greater weight of the evidence that he has made pr a 

out his case against the defendant, respecting the two alleged transac- ae; 

tions between plaintiff and defendant according to the state of demand of 23 

in the case. Therefore, plaintiff’s claim has not been borne out by 7 

the proofs. A verdict and judgment should be rendered on the merits dae 

in favor of the defendant and against the plaintiff, of mo cause of ee 
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ALLEN v. GREENBAUM. ae 

(Morris Common Pleas, December 19, 1917) rent, 

Landlord and Tenant—Rent Reserved in Lease—Lack of Repairs and Failure of Contrae 7 

Alleged as Defense— Flour and Meal Products A:t. not p 

Case of John L. Allen and Joseph L. Allen, partners, trading as Owe 
John L. Allen & Son, Plaintiffs and Appellees, against Albert Green- 1 

- baum, Defendant and Appellant. On appeal of three causes. a 
) en 
att mt Mr. John T. Temple for Plaintiffs and Appellees. autho 
a \ t “h Mr. Richard Fitzherbert for Defendant and Appellant. pte 
Sittin: @ SALMON, J.: The trial was had upon the three appeals. The bread 
wnt | ie suits are for the recovery of rent reserved in a lease between the T 
Som Bi) | parties. any, r 
4 oe i The evidence shows that the lease had been entered into April 27, upon 1 
ae, 1914, for premises described as “all that building used by party of the thereis 
y Baas first part (Plaintiffs-Appellees) as a Bake Shop and Store at Lake Statute 
iB t Mud Hopatcong, N. J.,” that possession had been taken by lessee ; that rent Comp. 
eet Bin due and accruing, as alleged, under the lease May 1, 1917, July 1, 1917, and m 
i} f |! 9 i and August 1, 1917, has not been paid ; that premises had been used by tlonery 
it +e lessee as a bakery; that lessee complained to lessors of the need of penalti 
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repairs; that the State authorities had given notice to lessee that 
because of faulty condition of floors and roof, the premises were to be 
used no longer as a bakery ; that the lease provided for a term of five 
years with the yearly rent of three hundred and twenty-five dollars, 
payable as follows: One hundred dollars on May 1st, one hundred dol- 
lars on July 1st, one hundred and twenty-five dollars on August Ist, 
each and every year “from the date hereof,” and a stipulation that if 
rent remained due and unpaid, “or if default shall be made in any of 
the covenants herein contained,” it should be lawful for the lessors to 
re-enter the premises, and a covenant by “the said party of the second 
part” to pay “to the said party of the first part, the said rent as herein 
specified, to wit: Three hundred and twenty-five dollars as above 
stated each and every year ;” further, that at the expiration of the term 
or the termination of the lease that the lessor would quit and sur- 
render the premises in as good a state and condition as reasonable use 
thereof would permit, damage by the elements excepted; then follow 
the following provisions: 

“The party of the first part agrees not to engage in the bakery 
business at Lake Hopatcong during said term, nor lease any ground 
to any person for that purpose; that he agrees to purchase all bread 
of party of the second part that he sells in his own store, and party of 
the second part agrees to furnish all bread he may need at a discount 
of 25 per cent. from retail price. 

“The party of the first part agrees to furnish one electric light for 
store free of charge, and in case the above leased premises are de- 
stroyed by fire during said term, the party of the second part has the 
right to rebuild the same at the expense of the party of the second part. 

“The party of the first part gives to the party of the second part 
dock room for one launch nearest to the bake shop.” 

Then follows a covenant of quiet enjoyment “on paying the said 
rent, and performing the covenants, aforesaid.” 

The proof also shows that for some period of time the lessors did 
not purchase “all bread of party of the second part that he sells in his 
own store.” 

The defense appears to be two-fold: First, that the premises be- 
came in such condition of lack of repair that the defendant was bound 
to remove therefrom, and this for the immediate reason that the State 
authorities would permit him no longer to continue his business under 
the then present condition of the building ; and secondly, because, it is 
alleged, the plaintiffs violated their contract in failing to purchase 
bread from the defendant. 

The first defense brings into consideration the landlord’s duty, if 
any, respecting the question of repairs. The lease is entirely silent 
upon the proposition, nor is there any specific provision or stipulation 
therein regarding the use for which the property was leased. The 
statute under which the State authorities complained is found in 
Comp. Stat. 2586, being “An Act to regulate the manufacture of flour 
and meal food products in biscuit, bread or cake bakeries or confec- 
tionery establishments.” This is a penal statute providing not only 
penalties for violations as to prescribed regulations, but also for re- 
straint by injunction. The Act no doubt applies to one, such as the 
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defendant, conducting a bakery establishment, but this cannot affect 
the purely contractual relationship of the parties. 

The following cases are pertinent to the facts developed: 

“In the absence of any agreement to the contrary, a tenant for 
years makes repairs at his own expense.” Heintze v. Bentley, 34 Eq. 
562, affirming 33 Equity 405. 

“A landlord is under no obligation to his tenant to make repairs 
which become necessary during the term, in the absence of any agree- 
ment on his part to do so, and no such agreement will be implied 
merely from the fact of the demise.” Lyon v. Buerman, 70 Law 620. 

“In the absence of a promise, there is no obligation on the land- 
lord to repair.”” Cook v. Smith, Executor, 35 N. J. L. J., 374. 

In a lease of a building there is no contract implied that it will be 
made suitable for the tenant’s business. Whitcomb v. Brant, 76 Law 
201. 

Regarding the provision treating of the purchase of bread by the 
plaintiffs from the defendant, the following case is applicable: “A 
covenant in a lease to pay rent, by the tenant, and a covenant by the 
landlord to keep the cellar waterproof, are independent covenants. A 
breach of the latter is not a defense to an action for the non-payment of 
rent under the covenant.” Stewart v. Childs Co., 86 Law 648. 

Assuming, for the purposes of the case, that the bread stipulation 
is a covenant in the lease, it must be considered as an independent 
covenant and not a conditional covenant, nothing appearing to show 
that the premises were leased conditionally upon the promise regard- 
ing the purchase of bread. An action for damages, of course, would lie 
dependent upon the merits of the alleged violation. 

It does not appear that the premises were unfit for occupancy, 
even for defendant’s business, independent of the alleged need of re- 
pairs heretofore alluded to, and therefore it is not shown that a condi- 
tion obtained that might be construed as a constructive eviction and 
thus justify abandonment of the premises. 

The following case is enlightening: “To constitute an eviction of 
a tenant by his landlord there must be not a mere trespass, but some- 
thing of a permanent character intended to deprive, and which does 
deprive the tenant of the use of the demised premises or some part 
thereof.” Meeker v. Spalsbury, 66 Law 60. 

The general situation makes it opportune to cite at least two cases 
that deal with the resulting effects of the breach of covenants: “A 
breach of the covenants of a lease, in the absence of a stipulation to 
that effect, does not work a forfeiture of the term.” Vanatta v. Brewer, 
32 Equity 268. 

“A provision avoiding a lease on failure of the lessee to fulfill the 
covenants is available only at the option of the lessor.” Creveling v. 
West End Iron Co., 51 Law 34. 

Applying the principles adduced above to the evidence on the 
trial as it controls the several suits, judgment ought to run in favor of 
the plaintiffs and against the defendant, in cause No. 5, for $103.80, in 
cause No. 6, for $102.80, and in cause No. 7, for $127.86, besides costs 
of Court to be taxed. 










































LANNING V. COHEN. 


LANNING V. COHEN BT. AL. 


(N. J. Supreme Court, June 7, 1918) 
(Syllabus by Court.) 


Inn and Tavern License.—1. To authorize the Court of Common Pleas to 
grant a license for an inn and tavern in a township, it is essential, among other 
things, that the applicant should be well provided with stabling and provender 
of hay and grain for four horses more than his own stock. 

2. On certiorari the grant of a license to keep an inn and tavern in a 
township will be reversed when it appears that the conclusion of the Court on 
the disputed question of fact as to whether the applicant was well provided 
with stabling and provender was without competent evidence to support it. 


On certiorari to Mercer Common Pleas. Heard before Justices 
Swayze, Trenchard and Minturn. 


Messrs. Wicoff & Lanning for Prosecutor. 


Mr. John H. Kafes and Mr. John A. Montgomery for Respondent, 
Harry Cohen. 


TRENCHARD, J.: This writ brings up for review the grant 
of a license by the Court of Common Pleas of Mercer County to 
Harry Cohen to keep an inn and tavern in the township of Ewing 
pursuant to an application therefor under the Inn and Tavern Act 
of 1846, C. S. p. 2890. 

We are of the opinion that the Court was without authority 
to grant the license and that it must be set aside. 

On its face the application was sufficient and made out a prima 
facie case of authority in the Court of Common Pleas to grant it. 
But that prima facie case was open to question before that Court, and 
it was challenged by the prosecutor of this writ upon the ground, 
among others, stated in the remonstrance, that in fact the applicant 
“was not well provided with house room, stabling and provender.” 
To authorize the Court to grant the license it was essential, among 
other things, that the applicant should be “well provided with house 
room, stabling and provender” (C. S. p. 2890, par. 2), and to be well 
provided with stabling and provender must have “stabling and 
provender of hay and grain for four horses more than his own stock.” 
Par. 16. Accordingly, the Court proceeded to inquire by evidence 
whether the facts existed without which its authority to grant the 
license would fail, and concluded to grant the license. 

Of course, the jurisdiction of the Court over such an investiga- 
tion of facts is indisputable, and if its conclusions of fact thereon 
were legally warranted by the proofs adduced before it, those con- 
clusions could not be reversed oncertiorari. This being so, the sole 
province of the Supreme Court on these matters of fact is to examine 
the evidence offered in the Court of Common Pleas, and decide 
whether on that evidence the Court could lawfully determine that 
it had authority to grant the license. Dufford v. Nolan, 46 N. J. L. 87; 
Houman v. Schulster, 60, N. J. L. 182. Upon a careful examination 
of the evidence in the present case we think it could not. 

The house for which the applicant sought a license is in’ the 
township of Ewing, only 200 feet from the Trenton city line, in a 
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manufacturing center. The whole lot on which it stands is only 32 
by 86 feet. The building itself is 30 by 65, leaving a back yard 21 by 
82 feet. There is no stable or other accommodations for horses and 
wagons. On the first floor is the bar-room, on the second floor are 
four bed-rooms and a bath, on the third floor are two rooms, without 
beds, used as store-rooms. The applicant, his wife and two children, 
one ten years old and one five, live in the place. It is less than a 
mile from the center of Trenton where are located all of Trenton’s 
principal hotels and is about 400 feet from the Johnson trolley line, 
running to the center of Trenton every 45 minutes, and about 1,400 
feet from the Princeton avenue trolley running to the center of Tren- 
ton on a five to eight-minute schedule. It is situate on a “deaded” 
street not used as a through route of travel. 

The physical conditions of the property suggest only a city 
saloon and not an inn and tavern. The testimony tends to confirm 
one’s expectations of nothing but a saloon use. It seems to show that, 
while Cohen’s place had been licensed for seven years, yet he kept 
no guest register, entertained no travelers except a few “friends,” and 
furnished but few meals. In short his business seems to have con- 
sisted mainly of entertaining members of the local community by 
furnishing sandwiches and liquid refreshments. There is much to be 
said, therefore, in support of the assertion that the place had the 
characteristics of a saloon only, rather than those of an inn and tavern, 
and there is of course a clear distinction between the two. The former 
cannot be licensed in townships by the Court of Common Pleas and 
the latter may be if it be found necessary to accommodate and enter- 
tain travelers and strangers, to serve the public occasions of the 
county, and for the convenience of men meeting together to transact 
business, C. S. p. 2893, par. 13. Until the Legislature sees fit to 
modify the requirements of the Inn and Tavern Act in its applica- 
tion to townships (as it has with respect to some particular munic- 
ipalities and classes of municipalities) these requirements in town- 
ships must be observed. 

But we shall not pursue this phase of the case. We rest our 
decision upon the fact that it conclusively appears that the applicant 
was not well provided with stabling and provender as defined and 
required by the Inn and Tavern Act. He had neither stabling nor 
provender for horses on his premises. Probably the reason is that 
his place was not intended for an inn aad tavern. He claims to have 
the privilege of a stable near by in the city of Trenton, but the evi- 
dence shows that he has no present control of it. Moreover that stable 
does not meet the requirements of the statute since it has only three 
stalls, and no provender is kept there. 

The grant of license will be set aside, with costs. 





Death of a plumber by falling from a scaffold on which he was at 
work in the course of his employment, because of an epileptic seizure, 
is held not to arise out of his employment within the meaning of the 
Workmen’s Compensation Act, in the Michigan case of Van Gordet 
v. Packard Motor Car Co. L. R. A. 1917E, 522, 





Frenc. 
Franc: 
Gresh: 
Privat 


left th 
countr 
knew | 
Europe 
forces 

justice, 
checke 
forces \ 
ers of | 
sion, b; 
an eff. 
They W 
and als 
not for 
ofies, y 
recent ¢ 
“The 
circumgs 
conceal 
length 


nor the 





MISCELLANY. . 
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A FUNERAL ORATION IN FRANCE. 


One of the interesting things 
in connection with the presence 
of the American troops in France 
is the nature of the funeral cere- 
monies when one of these brave 
boys dies, either in the field or 
from sickness, but especially 
when the death is in the field. In 
the case of the first three Ameri- 
can soldiers, who were killed in 
France and were to be buried in a 
field adjacent to a small village, 
one Of the French Generals, 
marching to the spot with French 
field music and a band playing a 
funeral march, made this striking 
address, which should have per- 
manency in our American periodi- 
cals, if not in our school readers: 

“In the name of the Eighteenth 
Division, in the name of the 
French army and in the name of 
France, I bid farewell to Corporal 
Gresham, Private Enright and 
Private Hay, of the Sixteenth In- 
fantry, American army. 

“Of their own free will they had 
left their happy and prosperous 
country to come over here. They 
knew that the war continued in, 
Europe; they knew that the 
forces fighting for honor, love, 
justice, civilization, were still 
checked by the long-prepared 
forces which are serving the pow- 
ers of brutal domination, oppres- 
sion, barbarity. They knew that 
an effort was still necessary. 
They wished to give us their help, 
and also their generous hearts did 
not forget old historical mem- 
ores, while others forgot more 
recent ones. 

“They ignored nothing of the 
circumstances. Nothing had been 
concealed from them—neither the 
length nor hardships of this War, 
nor the violence of the battle nor 


the dreadfulness of the new weap- 
ons, nor the perfidy of the foe. 
Nothing had stopped them. 

“They had accepted to lead a 
hard and strenuous life; they had 
crossed the ocean despite grave 
peril; they had taken their place 
on the front by our side; they 
have fallen facing the foe in a hard 
and desperate hand-to-hand fight. 
Honor to them! Their families, 
their friends and their fellow citi- 
zens will be proud when they 
learn of their death. 

“Men! These graves, the first 
to be dug in our national soil, at 
but a short distance from the 
enemy, are as a mark of the 
mighty hand of our Allies, firmly 
clinging to the common task, con- 
firming the will of the people and 
army of the United States to fight 
with us to a finish; ready to sacri- 
fice as long as it will be neces- 
sary, until final victory for the 
noblest of causes—that of the lib- 
erty of nations, the weak as well 
as the mighty. 

“Thus the death of this humble 
corporal and of these two private 
soldiers appears to us with ex- 
traordinary grandeur. 

“We will, therefore, ask that 
the mortal remains of these 
young men be left here, be left 
to us forever. We will inscribe 
on their tombs: 

“‘Here lie the first soldiers of 
the United States Republic to fall 
on the soil of France for Justice 
and Liberty.’ 

“The passerby will stop and 
uncover his head. The travelers 
of France, of the allied countries, 
of America, the men of heart who 
will come to visit our battlefield 
of Lorraine, will go out of their 
way to come here—to bring to 










these graves the tribute of their 
respect and of their gratefulness. 

“Corporal Gresham, Private 
Enright, Private Hay: In the 
name of France, I thank you. 
God receive your souls. Fare- 
well!” 





STATE BAR ASSOCIATION 


The New Jersey State Bar As- 
sociation had its annual meeting 
at Atlantic City, June 14 and 15. 
The business session began on 
Friday afternoon in the music 
room of the Chelsea. At this ses- 
sion the following officers were 
elected for the ensuing year: 

President—Edward,Q. Keasbey. 

First Vice-President—Walter 
H. Bacon. 

Second Vice-President—Alfred 
F. Skinner. 

Third Vice-President—Harvey 
F. Carr. 

Secretary—Leroy W. Loder. 

Treasurer—Lewis Stair. 

Directors—Herbert C. Bartlett, 
William T. Boyle, Harold B. 
Wells, Edwin E. Marshall, Joseph 
E. Stricker, Joshua R. Salmon, 
Jacob L. Newman, Albert C. 
Wall, Levi H. Morris. 

A banquet was held in the even- 
ing according to custom, at which 
the President, Edward M. Colie, 
delivered the address of welcome 
in which he extolled the members 
of the legal fraternity for the 
wholesouled way in which they 
gave of their time, energy and 
substance in furtherance of the 
War. He also paid a tribute to 
the women for the wonderful rev- 
elation of the womanhood of the 
land, a revelation that effectually 
gave the lie to the words of the 
song “I Didn’t Raise My Boy to 
be a Soldier.” “That song,” he 
said, “is now buried beyond all 
possibility of resurrection.” 
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Various addresses were made 
at this banquet and at the final 
meeting the next day. Among 
them were: 

An address by retiring Pregj. 
dent Colie upon “The Constity. 
tional Conscience.” “In this 
country,” Mr. Colie said, “because 
we are under the dual influence 
of State and National constitu. 
tions, we are specially liable to 
the evil results flowing from the 
creation of a ‘constitutional con. 
science,’ which asks, not whether 
the statute or regulation or pro- 
cedure is just, but is simply con- 
tent to ask, is it constitutional? 
This, in many instances, may be 
a matter of sheer moral indolence, 
which avoids the task of solving 
the difficult complex problems oi 
justice involved and _ substitutes 
the easier one of linguistic in- 
terpretation. But its appeal is to 
the ‘constitutional conscience; 
which makes justice coincident 
with constitutional power and 
forgets that the grant of power in 
the Constitution is the outer and 
extreme limit, and is not, and was 
not intended to be, the standard, 
except when justice permits of 
requires it.” 

The constitutional conscience. 
Mr. Colie said, is asserting itself 
in our legislation, and we may 
well ask whether we have ground 
to fear the dangers that must in- 
eVitably arise from the adoption 
of an artificial standard of justice. 
“Tt is in the legislative halls, state 
and federal, that we mark this 
tendency to anaesthetize justice 
and make mere constitutionality 
the ethical standard.” As in point, 
Mr. Colie cited the proposed 
amendment to the federal Cor 
stitution on the subject of prohibt 
tion, noting, that although prop 
erty interests will be greatly a 
fected, there has been practically 
no consideration in the Natio 
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Legislature as to whether justice 
did not require a provision for 
compensation. 

Mr. Justice Harrington Put- 
nam, of the New York Supreme 
Court, read a paper upon “The 
Early Administration of Equity 
in This Country.” He pointed 
out that New Jersey has the 
unique distinction of having sep- 
arately maintained a Court of 
Chancery throughout a period of 
220 years in unbroken succession. 

Mr. Frederic Allain, counsel to 
the Mission of France in the 
United States, made an address 
upon “France and Her Allies.” 
He spoke of the high spirit that 
animates the breast of every 
Frenchman, in citing him to 
deeds that reveal to the world 
the real citizenry of his country, 
so long misjudged by the world 
at large, as this country would 
be superficially misjudged by the 
traveler from abroad who had 
eyes only for the great white way 
of New York. “In this solemn 
and difficult moment,” he said, 
“the morale of France is higher, 
her energy and power greater, 
and her certitude of the future 
more sublime than ever, with the 
enemy fifty miles away from 
Paris, and we’re fighting him and 
we're going to stonewall him until 
you Americans come over in suf- 
ficient numbers to help us win the 
victory.” 

Former United States Attorney 
General George W. Wickersham 
spoke on the subject, “The War 
and the Law.” 

“Amid the clash of arms,” he 
said, “the ancient proverb runs, 
the laws are silent. But never 
has the law-making power more 
clamorously asserted itself than 
in the acts of the Congress of the 
United States since April 6, 1917. 

“It is a mew conception of 
American Government which au- 


thorizes the Federal Executive to 
regulate the contents of the local 
coal bin and the domestic flour 
barrel. But even the most un- 
thinking must perceive the neces- 
sity of a control over all our agri- 
cultural production and distribu- 
tion, only possible by the agency 
of the Federal Government. It 
is regrettable that the storage or 
holding by farmers or gardeners 
of the product of their farms or 
gardens or other cultivated land 
should be exempted from the 
operation of the anti-hoarding 
provisions of the Act. The gen- 
eral scope of the Act is so com- 
prehensive, the legislative vision 
which led to it so complete, as 
to afford basis for a hope that 
even the sacred cotton of the 
Sunny South may ultimately be 
made to contribute its quota 
toward the effective maintenance 
and prosecution of the War!” 

Mr. Job E. Hedges in a speech 
declared that never has there been 
a crusade of Church or State com- 
parable with the one in which 
we are engaged. 

Governor Edge’s address was 
upon “New Jersey’s Part in the 
War.” “ Frequently,” he said, “I 
get the notion that every one 
ought to be a lawyer, no matter in 
what other business or profes- 
sion he may be engaged. The no- 
tion becomes a conviction when 
sometimes I make bold personally 
to appeal to our statutes to find 
out whether I am acting accord- 
ing to Mr. Hoyle or torpedoing 
the Constitution. And I have 
been conscious of the same fret- 
ful feeling upon going to the of- 
fice late at night, long after all 
able lawyers are in bed, prepared 
to act upon some legislative bill 
which, upon reading, my lay 
mind has found about as clear and 
convincing as a peace feeler from 
Berlin. I can sign it, of course, 
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but if I do I'll put in a sleepless 
night wondering whether I’ve 
given away the Hackensack River 
or authorized a Chinese wall 
around Cape May county. So it 
is that I hope you'll be sympa- 
thetic when I stand before you 
tonight, extremely self-conscious 
and awe-inspired.” 

Governor Edge said that New 
Jersey had just cause to be proud 
of her patriotic Bar Association 
in the nation’s crisis. He praised 
the lawyers for their prompt re- 
sponse to calls to duty. He told 
his hearers to count on the co- 
operation of the State administra- 
tion in all efforts against those 
rascals who may have smashed 
into the legal profession before 
the qualifications for admission 
to the Bar were raised. 

The Governor told how Con- 
gress is struggling with the prob- 
lem of how best to raise War 
revenue. “Of course,” he said, 
“counsel for the War profiteer 
will advise bonds—all bonds, and 
counsel for the radical type of 
class promoters will thunder tax 
—all tax imposed upon the rich. 
But the country needs the unpur- 
chasable opinion of counsel for 
the people.” 

The report of the Board of Bar 
Examiners relative to the need 
of a “more complete and system- 
atic investigation into the moral 
character of candidates for admis- 
sion to the Bar” was on motioh 
of President-elect Keasbey con- 
curred in, and it was decided to 
send copies to the Justices of the 
Supreme Court. 

Mr. Keasbey announced that 
he had received a communication 
from Absalom P. Bachman, of 
Orange, asking him to present to 
the meeting a copy of a proposed 
bill drawn in accordance with a 
suggestion contained in Gover- 
nor Edge’s message to the Legis- 
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lature last winter urging the need 
of legislation for the protection of 
children born out of wedlock. It 
was voted to refer the proposed 
Act to the incoming legislative 
committee with instructions to re- 
port on it at the next meeting of 
the association. 

Harry R. Coulomb, of Atlantic 
City, proposed that the names of 
all members of the association 
who are in the service be printed 
in the new year book, and a mo- 
tion to this effect was carried. 

From Treasurer Stair’s finan- 
cial report it appeared that a num- 
ber in the service had paid their 
yearly dues, notwithstanding the 
fact that the dues of all in the 
service had been ordered remitted, 
and Judge Nelson Y. Dungan, of 
Essex, accordingly moved that all 
dues paid by members in the serv- 
ice be “credited over against the 
time of their discharge.” It was 
so ordered. 

During the past year the asso- 
ciation lost the following mem- 
bers by death: Cortlandt Parker 
and Edward A. Day, both of New- 
ark; George J. Bergen and Har- 
rison H. Voorhees, of Camden; 
Edward A. S. Mann, of Elizabeth; 
Charles H. Van Cleef, of New 
Brunswick, and John G. Horner, 
of Mt. Holly. Obituary sketches 
of each will be presented by the 
Association’s Committee on Legal 
Biography for incorporation in 
the onvheok. 





“PATRIOTISM” IN 1816. 
To the Editor of the Journal: 

Sir: While preparing a brief 
last week I found a case that I 
think will be interesting tc the 
readers of the Journal, involving, 
as it does, a little known point in 
American History. The case 1s 


that of the Appeal of the Society 
of Cincinnati, reported in 154 Pa. 
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State, 621, decided in 1893. The 
facts are briefly as follows: 

In 1824, at a public meeting 
held in Philadelphia, a committee 
was organized to secure funds 
and provide for the erection of a 
statue to Washington. The pro- 
ject was allowed to drift along 
so that, in 1880, on the death of 
the surviving trustees, the So- 
ciety of the Cincinnati was 
awarded control of the fund, and 
the decree of the Court provided 
for the erection of the statue in 
one of the parks of Philadelphia. 
The Society, however, wished to 
erect the monument in Independ- 
ence Square, and hence appealed 
for a modification of the decree 
of 1880. Objection was made 
that the Act of 1816 provided that 
the Square should remain to the 
people as a public green and walk 
forever and that buildings there- 
on were prohibited. 

The Judge, in his opinion, con- 
struing the Act of 1816, said: 
“This is an Act providing for the 
sale of the State House and the 
State House Square in the City of 
Philadelphia, and is a sad illustra- 
tion of the want of reverence for 
historic and patriotic associations 
in our people at that time. It 
directed the Governor to appoint 
three commissioners neither of 
whom should be a resident of 
Philadelphia, who were to lay out 
a street or streets through the 
State House Square in such a 
manner as would most conduce 
to the value of the property, to 
divide the Square ‘into lots suit- 
able for building’ and put them 
up for sale at auction. 

“The Act apparently regarded 
the State House itself as old ma- 
terial, for it makes no reservation 
a it, and, in fact, only mentions 
it incidentally, in directing that 
the ‘large clock now remaining 





within the State House shall be 
removed to Harrisburg, if the 
commissioners think it of value 
enough to warrant the expense, 
but, if not, they are to sell the 
same’ either separately or with 
the house and lot to which the 
same is attached. 

“That is all the description of 
which the historic State House 
was thought worthy. Notably 
does it illustrate the growth of 
national and patriotic sentiment 
that, while I am writing this re- 
view of the Act of 1816, the Lib- 
erty Bell, which was not thought 
worth mention in it but left to 
be sold as old lumber within the 
walls and rafters of Independence 
Hall, is making a_ triumphant 
journey in a special train to the 
gathering of nations at Chicago, 
and at every stopping place, by 
day or by night, meeting a spon- 
taneous outpouring of love and 
pride and veneration, not accord- 
ed to any ruler in the world. 

“That our people were patriotic 
they had proved before 1816 by 
two wars, but their sense of his- 
toric veneration was small. For- 
tunately it was not altogether 
wanting in Philadelphia, and the 
vandalism of the Act was averted. 

“It ought, perhaps, to be said 
for the legislators of 1816 that, 
though they had little apprecia- 
tion of the value and force of his- 
toric associations, and the tearing 
down of the State House did not 
offend their sense of propriety, 
yet they were not without public 
spirit according to their light, for 
while the Commissioners were 
directed not to sell lots to pur- 
chasers at prices which would 
aggregate less than one hundred 
and fifty thousand dollars, the 
Commonwealth was _ willing to 
sell to the city for half that sum, 
with the condition that the 
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Square should remain to the peo- 
ple as a public green and walk 
forever.” 

This is, as stated in the opin- 
ion, a sad commentary on patriot- 
ism, and is perhaps an indication 
that the “good old times” of 
which we hear so much are so by 
reason of our lack of full knowl- 
edge of the sentiment and sur- 
roundings of the time. 

THEO. D. GOTTLIEB. 


Newark, N. J., May 27. 





POLITICS IN THE OLD DAYS. 


A gentleman well known to the 
Editor of the Law Journal, and 
who is over 80 years of age, 
recently wrote to a local news- 
paper the following account of 
how elections were conducted in 
Ocean county in, we judge, the 
early sixties: 

“One day Billy Allen, who 
owned the store and postoffice 
and was the political boss of Cass- 
ville, Jackson township, Ocean 
county, came and told me that he 
wanted me to be clerk at the elec- 
tion to be held the next day, as 
school teacher Dicky DeBow, 
who had been clerk, had run away 
to avoid draft into the Civil War, 
and I wrote a better hand than 
others. I told him it would not 
be legal, but he said ‘Come down 
and we will run you in.’ So the 
next morning at sunrise the elec- 
tion was started, with Billy’s 
brother-in-law as judge and my- 
self as clerk. 

“We were seated in a room 
back of the bar in the Cassville 
tavern, with a bottle of rum and a 
box of cigars on the table be- 
tween us, besides the ballot box. 

“Sometimes the judge would 
open and read a ticket and hand it 
back to the voter, saying ‘That’s a 
Black Republican ticket. You 
can’t vote that here!’ Later, when 
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the voter again offered a ticket, 
the judge examined it, gave the 
name for me to record, and told 
the voter: ‘That’s all right. Go 
tell Ed to give you a drink and 
charge it to me.’ 

“In the afternoon we had polled 
over 600 votes, all Democratic, 
Then a big load of men drove up, 
The judge looked and said: ‘Rot 
’em! More than a dozen, all black 
Republicans.’ Our bottle had been 
refilled several times and I was 
somewhat excited, so I said: ‘You 
are not going to let them vote, 
are you? The judge said: ‘Blast 
it, I have to. It’s Dominie Todd 
and his gang from Holmdel and 
he’d raise the devil!’ Even with 
that offset, out of nearly 900 votes 
cast, the tally showed only 16 Re- 
publican. It was a big district 
and a grand victory. 

“T clerked there 3 or 4 years; 
then the new settlers near Lake- 
wood raised the devil sure enough 
with our election board and the 
judge and I were retired.” 

Perhaps we ought to add that 
this venerable correspondent al- 
ways was and still is a voter of 
the Democratic ticket, and is 
merely telling a story about him- 
self and one of his old friends. 





BERGEN COUNTY BAR BULLETINS. 


The Journal has_ received, 
through the courtesy of Mr. Wil- 
liam J. Morrison, Jr., of Ridge- 
field Park, a number of the type- 
written “Bulletins” regularly 1s- 
sued by the Bergen County Bar 
Association and distributed to the 
lawyers of that county. The idea 
is an excellent one and might 
well be patterned after in other 
counties of the State. From these 
Bulletins for the month of April 
we select a few items of general 
interest : 

“Judge Cutler will hear mo- 
tions at the Court House in Hack 
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ensack on the third Saturday of 
each month at ten o’clock, except 
during the month of July, when 
motions will be heard on the sec- 
ond Saturday, and at the Court 
House in Morristown on the first 
Saturday of each month at ten 
o’clock, except during the month 
of August, when motions will be 
heard on the fourth Saturday. 
Motions will also be heard 9n any 
morning when the Circuit Court 
is in session, between 9:30 and 
10 o’clock.” 

“William M. Seufert, Judge of 
the Common Pleas, calls atten- 
tion to the wery useful and satis- 
lactory practice recently used by 
Mr. Luce in an Orphans’ Court 
matter, of presenting to the 
Court, upon argument, photogra- 
phic copies of the original reports 
of cases cited and relied upon. 
Mr. Luce says these copies may 
he had from the American Law 
Book Company, publishers of 
‘Cyc’ and ‘Corpus Juris,’ without 
delay and for a very moderate 
charge.” 

“The County Clerk says that he 
can no longer take telephone mes- 
sages for the Court in reference 
to cases on the trial list, as the 
Court has ruled that all announce- 
ments, requests, etc., in reference 
to cases on the list, must be made 
by the attorney of record, or his 
representative in open Court, or 
hy letter.” 

“J. Blauvelt Hopper, Surrogate, 
announces that in addition to the 
regular office hours his offtce is 
open for business on Saturdays 
until four o’clock, legal holidays 
excepted. He also announces 
that for recording releases and re- 
funding bonds to executors and 
administrators, he has procured a 
book in which the usual form is 
printed, so that the expense of 


recording may be a minimum. 
He suggests that all attorneys 
use these forms, and has procured 
a supply of printed blanks for 
these releases and _ refunding 
bonds which may be had at his 
office. The Surrogate has in- 
stalled in his office a typewriting 
machine which may be used by 
attorneys for making copies of 
the records there.” 

“William M. Johnson has 
loaned to the Library a rare set 
of New Jersey statutes from 1800 
to the beginning of the set now in 
the Library, and these have been 
added to the loan section which 
was begun by the recent loans by 
Justice Parker and Mr. Mabie.” 

“The Library Committee an- 
nounces that Justice Parker has 
added to his loan section of the 
Library the cases and points of 
the Court of Errors and Appeals 
for June Term, 1917, also Su- 
preme Court cases and points 
from March, 1916, to June, 1917, 
inclusive. Justice Parker and his 
brothers have loaned to the Lib- 
rary bound volumes of cases and 
points in which their father, 
Cortlandt Parker, was concerned 
as counsel. As Cortlandt Parker 
was concerned in many important 
cases which have now become 
leading cases in this State, the 
value of the cases and briefs in 
this set is inestimable.” 

To show the further scope of 
some of these “Bulletins” it may 
be added that one of them con- 
tains a two-page synopsis of 
points in which the Federal Act 
“for the Protection of the Civil 
Rights of the Members of the 
Military and Naval _ Establish- 
ments of the United States en- 
gaged in the Present War” dif- 
fers from the New Jersey Act of 
1918 (Chapter 128), known as the 
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“Soldiers’ and Sailors’ Civil 
Rights Act.” Another Bulletin 
contains memoranda in relation 
to the important laws of 1918. 
This was prepared by Mr. Wen- 
dell J. Wright, President of the 
Bar Association. Still another is 
a complete synopsis of the “Sol- 
diers’ and Sailors’ Civil Rights 
Act,” and was prepared by Mr. 
Morrison. 





NEW COMMISSIONER OF CHARITIES 


Mr. Burdette G. Lewis, native 
of Pennsylvania, graduate of the 
University of Nebraska, formerly 
holder of the White chair of phil- 
osophy at Cornell University, and 
also the author of “The Offen- 
der,” published in 1917, has been 
appointed Commissioner of Char- 
ities and Corrections of New Jer- 
sey by the State Board. As such 
Commissioner Mr. Lewis will 
have executive supervision over 
institutions housing approximate- 
ly 12,000 wards of the State, in 
whose maintenance 34 per cent. 
of the entire revenues of the State 
are expended annually. The po- 
sition from which Mr. Lewis is 
retiring is that of Executive As- 
sistant to the Vice-President and 
General Manager of the Air Ni- 
trates Corporation, Manhattan. 

Several years ago Mr. Lewis’ 
wife was Industrial Secretary of 
the National Board of the Young 
Women’s Christian Association. 
Then she organized and develop- 
ed welfare work among young 
women in the potteries, in the 
Western Electric plant and in the 
Phillipsburg Silk Mills. She is 
now Chairman of the Industrial 
Committee of the National Board 
of the Young Women’s Christian 
Association, and has in hand the 
formulation of a program of wel- 
fare work for women engaged in 
War work in the United States. 


A LADY ATTORNEY UPHELD. 


The case of Westendorf v. Phil- 
brook in the Court of Chancery, 
in which a bill was filed in that 
Court three years ago, is probably 
near its conclusion by a report 
just filed by Special Master Her- 
bert W. Knight. The charge in 
the bill was misrepresentation in 
the obtaining of a judgment and 
its assignment, and the charging 
of exorbitant fees. The matter 
concerned an estate, in which she 
was engaged as an attorney for 
something like fourteen years, an 
estate involving upward of $75, 
000. On one of the days of trial 
before Vice-Chancellor Steven- 
son, in 1917, it transpired that 
there was no foundation whatever 
for any charge of misrepresenta- 
tion, and all such charges were 
specifically withdrawn. The ques- 
tion then resolved itself into the 
reasonableness of her charge for 
counsel and disbursements, 
amounting to, approximately, 
$2,000. The Master found it a 
fair and reasonable amount due 
Miss. Philbrook, which was 
$1,959.42. The Special Master 
stated that it was quite apparent 
that Miss Philbrook “exercised at 
least ordinary skill and ability and 
certainly great industry.” 

Miss Philbrook was the first 
woman to be admitted to the Bar 
of New Jersey, and she has been 
active in legal matters in Newark 
ever since. 





LOCAL O°TION “DRY” VICTORIES 


We have not been able to fol- 
low up all the elections held un- 
der the Local Option Law of 1918, 
but a partial, if not complete, list 
of the municipalities voting to 
prohibit the sale of liquor are as 
follows. This list covers elections 
held up to the first week in June: 
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Gloucester county—Glassboro, 
Swedesboro, Clayton, Logan 
township, Woodbury, Greenwich 
township, East Greenwich town- 
ship, Harrison township. 

Salem county—Salem, Woods- 
town, Elmer, Upper Pittsgrove 
township. 

Essex county—North Caldwell 
township, Montclair, South Or- 
ange township, Caldwell, Living- 
ston township, East Orange. 

Burlington county — Moores- 
town, Beverly township. 

Morris county—Denville, Rock- 
away. 

Mercer county—West Windsor 
township, East Windsor town- 
ship. 

— county — Milford, 
Tewksbury township. 

Union county—Roselle. 

Cape May county—Middle 
township. 

Ocean county—Union town- 
ship, Dover township. 

Middlesex county—Jamesburg, 
South Brunswick township, Me- 
tuchen. 

Warren county—Independence 
township, Hope township. 

Camden county — Gloucester 
township. 

Atlantic county—Pleasantville. 

Monmouth county — Wall 
township. 

Prior to this local option law 
the sale of liquor had been pro- 
hibited in the following munici- 
palities: Asbury Park, Bradley 
Beach, Monmouth county ; 
Bridgeton, Millville, Vineland, 
Cumberland county; Collings- 
wood, Haddon Heights, Haddon- 
held, Camden county; Ocean 
City, Ocean county; Penns 
Grove, Salem. county, and Pit- 
man, Gloucester county. , 

Since the foregoing was writ- 
ten Lambertville, Flemington, 
Pennington and Hopewell voted 
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“dry,” but Doser and Freehold 
“wet.” 





OBITUARIES. 


Mr. Maertiw Kosenxeans. 


Mr. Martin Rosenkrans died at 
the home of his son, Addison P. 
Rosenkrans, Clifton, New Jersey, 
on April 27th last, after an illness 
of four months, due to the infirmi- 
ties of age. 

He was a son of Everett and 
Mary (Buss) Rosenkrans, grand- 
son of Benjamin Rosenkrans, an 
officer in the War of 1812, and a 
great-grandson of John Rosen- 
krans, a Colonel in the Revolu- 
tionary War, and was born in 
Walpack township, Sussex 
county, September 11, 1840. He 
began life upon a farm and had 
only the advantages of a district 
school education, attending 
school in the winter seasons. Im- 
proving these opportunities to the 
utmost, at the age of twenty he 
became a teacher, and, after sev- 
eral terms of teaching, began 
preparation for college by study- 
ing at Mt. Retirement Seminary 
and Blairstown Academy. He 
entered the Sophomore class at 
Princeton in 1864, from which in- 
stitution he was graduated with 
honor in 1867. In June of the 
same year he began the study of 
law in the office of Coult & An- 
derson, of Newton, remaining 
there one year. Subsequently he 
was a student in the office of the 
late Captain Lewis Van Blarcom. 
During his law studies he taught 
two terms in the Newton Collegi- 
ate Institute and one term in the 
Stillwater Academy. He was ad- 
mitted to the Bar as an attorney 
at the June Term, 1870, and as 
counselor at the June Term, 1873. 
In 1875 he was appointed a Spe- 
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cial Master in Chancery by Chan- 
cellor Runyon. 

Immediately after admission to 
the Bar he opened an office at 
Newton, where he always prac- 
ticed afterward. Jn 1871 he mar- 
ried Martha, daughier of Samuel 
and Eliza (Gunderman) Van 
Blarcom, by whom he had three 
children, all living: Lillian M. 
Rosenkrans, Dean of a college at 
Frederick, Maryland, and Addi- 
son P. and William V., attorneys 
and counselors practicing at Iat- 
erson. 

In Mr. Rosenkrans’ office many 
of the leading lawyers oi the State 
obtained some of their rudimen- 
tary knowledge of the law, among 
others, as we are informed, Jus- 
tice Francis J. Swayze, Prosecu- 
tor Michael Dunn, of Passaic 
county, and his brother Charles 
B. Dunn; and, according to a cor- 
respondent, probably Associate 
Justice Pitney of the United 
States Supreme Court, during his 
stay in Newton, profited by his 
counsel and advice with a class of 
young students then studying 
there. His practice was large, 
for he was engaged on one side 
or the other of all the important 
litigation in Sussex county for 
many years. A mau of sterling 
integrity and high ideals and 
“dean” of his county Bar, he had 
become a conspicuous legal land- 
mark of Sussex, the county trom 
which so many able members of 
the New Jersey Bar have emi- 
nated. 

The funeral was held in the 
Presbyterian Church of Newton 
on April 30, being attended by all 
members of the Sussex Bar and 
the county officials. The grand 
jury, then in session, adjourned 
and attended in a body. 
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Ma. Wirusam P. McMicuae:. 

Mr. William Perrine McMich- 
ael, a well-known attorney of the 
Monmouth Bar, formerly of 
Freehold but latterly of Asbury 
Park, died at his home in the lat- 
ter place, on Monday, May 13, of 
cerebral hemorrhage. He was ap- 
parently in good health until the 
evening before his death, when he 
was suddenly stricken. 

Mr. McMichael was born at 
Bordentown, Dec. 7, 1857, being 
the son of William P. and Sarah 
V. McMichael, the former a well- 
known lawyer in his day and 
State Treasurer from 1868 to 
1871. He received his education 
at the Freehold Institute and 
studied law with Messrs. McCar- 
ter & Keen, of Newark. He was 
admitted to the Bar as an attor- 
ney at the June Term, 1879, but 
never took his counselor’s license. 
He first began practice at Borden- 
town, where he was city and 
township solicitor, and for a num- 
ber of years afterward was in 
the employ of the Attorney-Gen- 
eral’s office in coanection with 
miscellaneous corporation tax 
cases. Later he practiced law in 
Jersey City, then at Freehold, and 
finally at Asbury Park. In the 
recent fight against the ordinance 
licensing the sale of liquor in 
Asbury Park, Mr. McMichael 
took a prominent part, acting as 
atterney for the “dry” forces. 
He was a member of the First 
Presbyterian Church of that city. 
The interment was in Maplewood 
Cemetery, Freehold. 

Mr. McMichael is survived by 
his wife, Elizabeth R. Thompson, 
daughter of the late J. Bergen 
Thompson, of Freehold, and two 
sons, Lieut. William McMicheel, 
Jr., who is stationed at Carp 
Dix, and Robert McMickael, of 
Asbury Park. 
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